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680 UNIVERSITY OF PENSYLVANIA LAW REVIEW 

Wills — Conditions Not to Contest — Conditions, both 
precedent and subsequent, have given rise to a wide diversity of 
judicial opinion. The student, after he has groped through the 
numerous cases indulging in presumptions and distinctions which 
tend to confuse rather than to clarify, finds himself in such a con- 
fused state of mind that orderly arrangement seems impossible. 
A class of cases of this genus, rather rare but typical in their con- 
fusion, includes those involving bequests on penalty of forfeiture 
if the donee contests the will. To add to the distinctions already 
given authority in various jurisdictions a New York surrogate 
offers another. In re Kathan's Will, 14 N. Y. S., 705 (1913), it 
is suggested that there is a vast difference between a condition 
not to dispute a larger bequest to another, or not to harass the 
executors, which the court says are "valid and meritorious," and 
those conditions which bar the donee from enforcing the law of the 
land. 

The first great distinction in this type of cases is that between 
legacies and devises, a distinction based simply on the difference 
between the two systems of law involved in the administration of 
English estates and without any foundation in reason. In re- 
spect to personalty in compliance with the civil law it is held that 
such conditions are purely in terror em and are void, subject to 
exceptions mentioned later. 1 In realty, following the common 
law, they are enforced. 2 Free from the dual system of administra- 
tion, the American courts have no excuse for following the English 
in this respect. 3 

The first exception to be noted is this that where there is a 
gift over in case of a breach this conditional limitation will be 
carried out. The exception need be applied only to gifts of per- 
sonalty. 4 In devises they only serve to reassure the courts in their 
conclusion. 6 In one court in our country where the distinction 
between gifts of realty and personalty has been denied the for- 
feiture was enforced regardless of whether there was or was not 

1 In re Dickson, 1 Sim. N. S. (Eng., 1850); Powell v. Morgan, 2 Vern. 90 
(1688, Eng.);Loydv. Spillet, 3 P. Wms. 344 (Eng., 1734); 2 Jarman, 582 (ed. 
1880); 2 Redfield 299 (ed., 1870); 2 Williams, Executors, 585-587 (ed., 1895). 

2 Cook v.Turner, 14 Sim. 492 (1845); Holt v. Holt, 42 N. J. Eq. 388 (1886); 
Jarman, supra; apparently contra Chew's Appeal, 45 Pa. 228 (1863). 

3 Bradford v. Bradford, 19 Ohio 546 (1869); Thompson v. Gaut, 82 Tenn. 
310 (1884); Chew's Appeal, supra; Bryant v. Thompson, 59 Hun. 445 (N. Y., 
1891). 

* Williams, Executors, supra; Fifield v. Van Wyck, 94 Va. 557 (1897); 
Chew's Appeal, supra; Cleaver v. Sperling, 2 P. Wms. 528 (Eng., 1729). 

5 Chew's Appeal, supra; Anon., 2 Mod. 7 (1675, Eng.). The latter intimates 
that without the limitation over it would be bad as a condition, although the 
subject-matter was realty. 

• Thompson v. Gaut, supra. 
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a gift over. 8 Just what will amount to a sufficient gift over has 
occasioned not a little difference of opinion. 7 

If a probable cause for contesting the will, a probalis causa 
litigandi, as the courts fondly express it, exists, then the condition 
will not be enforced. 8 This exception is applied indiscriminately to 
devises and legacies. Whether or not there is probable cause is for 
the auditing judge to determine. When it is doubtful as to the 
sufficiency of the cause the will of the testator should prevail. 
The distinction applied in re Kathan's Will would seem to be but 
an elaboration of this exception. 

The third and last exception to be noted is one that is ap- 
parently confined to New York courts, although it is deserving 
of a more general application. The circumstances, however, are 
comparatively unusual. In case of such a bequest on condition 
to a minor an action brought by his guardian does not entail a 
forfeiture. To enforce such a condition would, it is said, inter- 
fere with the paramount duty of the court to act in behalf of its 
wards. 10 

J. S. B. 

7 For discussion see Lloyd, v Braunton, I Mer. 109 (Eng., 181 7); a pro- 
vision that the legacy shall fall in the residue seems sufficient, Cleaver v. Sperl- 
ing, but a provision that it shall revert to the estate of the testator was held 
insufficient, Fifield v. Van Wyck, and a discretionary power in the executors to 
distribute the forfeited legacy as they see fit is not such a gift over as will re- 
quire forfeiture, Mallet v. Smith, 6 Rich. Eq. 12 (S. C, 1853); in re Friend, 209 
Pa. 442 (1904), the court apparently overlooked the conditional limitation. 

8 Powell v. Morgan, supra; Adams v. Adams, 1 Ch. 369 (Eng., 1892); 
reFriend, supra; re Lynn, 31 Pitts. L. J. N. S. 258 (1900); Page, Wills, Sec 683. 

• Re Friend, supra; Chew's Appeal, supra; Bryant v. Thompson, supra. 



